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V.

LCS ANGELES UNI FI ED SCHOCL
DI STRI CT,
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Appearances; G adys M Bracey, on her own behal f; O Melveny &
MWyers, Dby Frantroze M Virjee for the Los Angeles Unified School

District.

B(!'f ore Hesse, Chairperson, Craib and Shank, Menbers.
DECI SI ON
SHANK, Menber: Charging Party 3 adys M Bracey appeals the
attached proposed decision of a Public Enploynent Relations
Board (PERB or Board) admnistrative law judge (ALJ) dism ssing
her charge alleging that Respondent Los Angeles Unified School
District (D strict) violated section 3543.5(a) of the

Educati onal Enployment Relations Act® when it placed her on

"The Educational Enploynent Relations Act (EERA or Act)
is codified at Governnment Code section 3540 et seqg. Unless
otherwise indicated, all statutory references herein are to the
Governnment Code. CGovernnent Code section 3543.5(a) provides as
fol | ows: '

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.



unpai d, mandatory sick |eave for a two-year period pursuant to
Educati on Code section 44942. The charge was dism ssed due to
Charging Party's refusal to proceed.

W have reviewed the ALJ's proposed decision in |ight of
the appeal and, finding it free fromprejudicial error, adopt
it as the decision of the Board itself.

In addition to PERB Regul ation sections 32170(d) and
(m? relied on by the ALJ to support the instant di sm ssal ,
we find PERB Regul ation sections 32170(c) and (f)® to be of

equal inport here. Subsection (c) vests the ALJ with the power

2PERB regulations are codified at California
Adm nistrative Code, Title 8, Part |11, section 31001 et seq.
Regul ati on section 32170 sets out the powers and duties of the
Board agent conducting a hearing. Section 32170(d) and (m
states:

(d) Regulate the course and conduct of the heari ng,

including the power to exclude a witness from the hearing
room,

- - - - - - - - - - - L] - - - - . - - - - - - - - -

(m Carry out the duties of admnistrative |aw judge as
provi ded or otherw se authorized by these regulations or by
the applicable Act.

3Section 32170(c) and (f) states:

(c | ssue subpoenas and rule upon petitions to revoke
subpoenas;

- - - - - - - » - L] - - - - - - - - - - - - - - - - -

(f) Rule on objections, notions and questions of procedure;



and the duty to issue subpoenas and rule upon petitions to
revoke subpoenas, while subsection (f) expressly grants the
authority to rule on objections, notions and questions of
procedure. It necessarily follows that, since PERB Regul ation
section 32170 commands the ALJ to exercise the powers and
duties set out therein, the parties to an action cannot sinply
refuse to participate nerely because they disagree with the

ruling(s). Charging Party nust, as stated in Los Angel es

Unified School District (Siams) (1984) PERB Decision No. 464,

wait to determne if the ruling(s) wll work to her prejudice
and then file exceptions, for: "(d)isruption of the duly
schedul ed procedures and hearing by refusing to appear is not

an appropriate self help neasure.”™ Siam's, supra, at p. 19.

ORDER
Based on the foregoing, the unfair practice conplaint in

Case NO. LA-CE-2307 is DI SM SSED W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Craib joined in this Decision.
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GLADYS M BRACEY,
) Unfair Practice

Charging Party, ) Case No. LA-CE-2307
)
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Appearances: G adys M Bracey, in propria persona; O Mlveny &
Myers by Franroze M Virjee, Attorney, for Los Angeles Unified
School District.
Before Barbara E. MIler, Admnistrative Law Judge.
l. STATEMENT OF THE_CASE

G adys M Bracey (hereinafter Bracey or Charging Party)
filed an unfair practice charge against the Los Angeles Unified
School District (hereinafter District or Respondent) on
Decenber 30, 1985. The Charge, which was anended on April 28,
1986, alleges the Charging Party was the victimof nunerous
retaliatory acts because of reports she nade to the District's
Assi stant Superintendent of Special Education and to her
excl usive representative, United Teachers of Los Angel es
(hereinafter Union). It is specifically alleged that the

District renoved Bracey involuntarily from her position as a

tel ecl ass teacher at Wdney H gh School in violation of the

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board.




Educati onal Enpl oynent Rel ations Act (hereinafter EERA). 1

For the nost part, this Proposed Decision does not address
the nmerits of the charge filed by G adys Bracey. The case is
bei ng di sm ssed because of Ms. Bracey's refusal to proceed.
VWhat follows is an outline of the events which preceded this
Proposed Deci sion and an outline of the positions of the
parties. This background information is provided so that the
di sm ssal can be placed in the appropriate context.

11, OUTLINE OF PROCEDURAL HI STORY

After the Charge was filed it was assigned to a Regional
Attorney fromthe O fice of the General Counsel of the Public
Enpl oyment Rel ations Board (hereinafter Board or PERB) for
pur poses of an investigation. On May 1/ 1986, the Regi onal
Attorney issued a Conplaint simnmultaneously with a parti al
dismssal.? The Conplaint alleges that the District placed
Bracey on mandatory sick |eave due to nental illness because of
her protected activity.

An informal conference was conducted before an
Adm ni strative Law Judge of the PERB on June 4, 1986. \Wen the

parties were unable to resolve their dispute, it was assigned

lthe EERA is codified beginning at Government Code
section 3540, et seq. Unless otherw se indicated, all
statutory references are to the Governnent Code.

’Bracey appeal ed the partial dismssal but the Board

uphel d the Regional Attorney in Los Angeles Unified Schoaol
District. (1986) PERB Decision No. 588.



to the undersigned for purposes of formal hearing. The fornal
heari ng convened on Septenber 10, 11, and 12, 1986. The
heari ng was schedul ed to reconvene on Novenber 17, 1986, at
10: 00 a.m continuing through Novenber 20, 1986. Those dates
were cancel led after the undersigned was inforned, on the
nmor ni ng of Novenber 17, of a medical enmergency involving the
Charging Party.

The hearing was scheduled to and did reconvene on
January 20, 1987. On that date, the Charging Party refused to
go forward if Jay Davis, the principal at Wdney H gh School,
remained in the hearing room Thereafter, the Charging Party
failed to show cause why Davis should be excluded or, in the
alternative, she failed to indicate a wllingness to go
forward. On February 10, 1987, the record was closed and on
February 23, 1987, after receipt of the final transcript, the
case was submtted for proposed deci sion.

[11. BACKGROUND

Due to the premature termnation of the formal hearing, few
factual findings regarding the nerits of this case can be
made. In order to fully appreciate the discussion foll ow ng,
however, an effort will be made to summarize the case as
reflected by the record and by the positions of the parties as
stated in their various pleadings and argunents.

d adys Bracey worked for the Los Angeles Unified School

District as a teacher for approximtely 25 years. Ever since



she was injured on the job in 1969, Bracey has been primarily a
tel ecl ass teacher; she taught handi capped students over the
tel ephone. Not long after her injury, Bracey clains the
District disputed her need to be a teleclass teacher on a
full-tinme basis. Fromthe beginning, she clains, efforts were
made to force her to teach in a conventional classroom

In 1973, after suffering sone additional injuries, Bracey
was placed in a teleclass classroomon a full-time basis. That
was basically her assignnent until the events which gave rise
to the filing of the unfair practice charge. As the teleclass
program evol ved, however, Bracey did have her conplaints. In
approxi mately 1978, Bracey clains the District started
requiring teleclass teachers to substitute in conventional
classroons, primarily during the tines when tel ecl ass prograns
were not in session, but occasionally during the regular year
as well. Moreover, Bracey conplained that preference was given
to the enploynent of substitutes for conventional classroons
rather than tel eclass classroons when a tel eclass teacher and a
cl assroom teacher were ill. Bracey clainms the District's
preference for classroom teachers and the cutbacks on working
conditions for teleclass teachers were a function of the
District's disregard for teleclass teachers who were frequently
teachers who had filed worker's conpensation clains against the

District.



In recent years, the nunber of students eligible for
tel eteaching has declined dramatically. The District suggests
that the decline is attributable to the increase in facilities
accessi ble to the handi capped. Bracey suggests that the
decline in enrollnment is attributable to the District's
i nadequate programmng. In any event, in January 1985, the
District determned that in order to retain all the
tel eteachers then enployed at Wdney Hi gh School, it would be
necessary to have each teacher provide instruction in a
conventional classroom for one class period per day.

Bracey and District officials agree that Bracey refused to
teach in a conventional classroom claimng she was restricted
because of her worker's conpensation injury. Bracey clained
the District already had information from her doctor which
precluded the District from assigning her to a conventional
classroom Jay Davis testified he had no objection to Bracey
not teaching in a conventional classroombut she had to get a
wai ver pursuant to the District's reasonable accommbdati on
procedures. Davis testified that he told Bracey she would be
excused fromteaching in a classroomwhile he gave her an
opportunity to get the waiver. He even provided her with the
forms and information necessary to obtain that waiver. For

reasons never explained by Bracey, however, she refused to

apply.



According to the District, in addition to failing to apply
for the waiver, around this tine, Bracey's behavior becane
quite unusual. She becane suspicious, hostile, and verbally-
aggressive. Her attendance becane sporadic and at tines she
appeared to be in a trance. She refused to attend staff
meetings, stating at one nonent that it was because ot her
teachers picked on her and then claimng that the Union told
her not to be in a roomw th nmanagenent representatives unless
she had a Union representative present.

Bracey appears to agree with the District that problens
surfaced after she refused to teach in a conventional
classroom Bracey clains she spoke to the Assistant
Superi ntendent for Special Education, Dr. Philip Callison, who
told her to speak with Dr. Jack Morrow and with the people at
the office responsible for reasonable acconmopdati on. Bracey
indicated that after she visited Callison, Don Sacks, the
tel ecl ass coordi nator, becane extrenely hostile and threatened
her when he was subpoenaed to testify at a worker's
conpensati on proceedi ng. In addition, Bracey conpl ai ned that
suppl i es began di sappearing from her classroom and she was
yelled at and belittled in staff neetings. Wen she told the
Uni on she was being threatened, Bracey reported that
representatives instructed her not to attend neetings with
Sacks or Davis without a Union representative. Wen she could

not get a Union representative to acconpany her to staff



meeti ngs, she refused to attend, believing she was acting on
the advice of the Union.

The parties agree Bracey was absent for one week early in
April 1985. The District clains it received no notice while
Bracey clains she nmade the necessary and appropriate tel ephone
contact. In any event, when Bracey did return, she was
directed to see the District's physician, Dr. Jack Morrow, who
eventual |y recommended that Bracey be placed on |eave pending a
psychiatric eval uation. H s recommendation was foll owed,
Bracey conplained to the Union, and the Union filed a grievance
on Bracey's behalf conplaining that the District was not in
conpliance with Education Code secti'on 44942. After receiving
the grievance, the District maintains it conplied with
Educati on Code section 44942, a matter disputed by Bracey, but

not at issue in this proceedings. Los Angeles Unified School

District (Bracey). (1986) PERB Decision No. 588.

Educati on Code section 44942 provides, in relevant part, as
fol | ows:
44942. Suspension or transfer of

certificated enployee on ground of nental
illness:

3The record does not reflect the Union's version of the
advice it gave Ms. Bracey. It is not unlikely she was advi sed
of her rights pursuant to Weingarten v. NLRB (1975) 420 U.S. 25
[88 LRRM 2689], _Redwoods Community College District (1984)
159 Cal . App.3d 617 aff'g PERB Decision No. 293. Bracey,
however, extended the doctrine set forth in those cases and
t hought she could refuse to attend general staff neetings
W t hout representation




Psychi atric exam nation: Mndatory sick

| eave. (a) Any certificated enpl oyee may
be suspended or transferred to other duties
by the governing board if the board has
reasonabl e cause to believe that the

enpl oyee is suffering fromnental illness of
such a degree as to render himinconpetent
to performhis duties.

(b) The governing board shall forthwth,
upon any suspension or transfer here under
give to the enployee a witten statenent of
the facts giving rise to the board's belief,
and an opportunity to appear before the
board within 10 days to explain or refute

t he charges.

(c) |If, after the enpl oyee's appearance
before the board, the board decides to
continue the suspension or transfer, or if
‘the enpl oyee chooses not to appear before
the board, the enployee shall then be
offered, in witing, the opportunity of
bei ng exam ned by a panel of three
psychiatrists selected by himfroma Ilist of
psychiatrists to be provided by the board.
To assist the panel in making their

~determ nation, the governing board shall
supply to the panel, prior to the date
schedul ed for the psychiatric exam nation, a
list of the duties of the position from

whi ch the enpl oyee was suspended or
transferred. The enployee shall continue to
receive his regular salary and all other
benefits of enploynent during the period
dating fromhis suspension to the filing of
the report of the panel with the governing
boar d.

(d) The psychiatric exam nation shall be
conducted at school district expense within
15 days of any suspension or transfer
ordered here under. The enpl oyee shal

submt to the exam nation, but shall be
entitled to be represented by a psychiatri st
or physician of his own choice, and any
report of the psychiatrist or physician
selected by himshall be filed wth the
panel at the request of the enployee.



Awitten report of the panel on the

exam nation of the suspended or transferred
enpl oyee shall be submtted to the governing
board within 10 days after conpletion of the
exam nation. A copy shall be supplied to

t he enpl oyee upon request. The report shal
contain a finding on whether the enployee is
suffering fromnmental illness of such a
degree as to render himinconpetent to
performhis duties.

(e) If a mjority of the panel concl ude
that the enpl oyee should be permtted to
return to his duties, no witten record of
the determ nation of the panel shall be
retained, and in all respects any witten
record concerning the enpl oyee shall appear
as it did before the suspension was nade.

(f) If a majority of the panel find in
their report that the enployee is suffering
fromnental illness of such a degree as to
render him inconpetent to performhis
duties, the governing board may, upon
recei pt of the report, place the enployee on
mandatory sick |eave of absence. Any
mandatory sick |eave of absence inposed
under this section shall not exceed two
years, during which period the enpl oyee
shall be entitled to sick |eave, hospital
and nedi cal benefits which he accrued during
his enpl oynent by the governing board but
only to the extent of such accrual.

(g) Any enployee placed on mandatory sick
| eave of absence pursuant to this section
may in witing inmedi ately demand a
hearing. Thereupon the governing board
shall file a conplaint in the superior court
of the county in which the school district
or the major part thereof is |ocated,
setting forth the charges against the

enpl oyee and asking that the court inquire
into the charges and determ ne whether or
not the charges are true, and if true,

whet her they constitute sufficient grounds
for placing the enployee on mandatory sick
| eave of absence, and for a judgnent
pursuant to its findings.



The District alleges that Bracey received notice that the
Board of Education was going to consider taking action pursuant
to 44942 and Bracey failed to appear before the board. The
District further maintains that on two separate occasions it
convened a psychiatric panel and Bracey failed to appear before
the panel. After Bracey's second  failure to appear before the
psychiatric panel, the Board of EdUcation pl aced her on
involuntary | eave and the paynent of her regular salary
t er m nat ed.

Since that time, Bracey has exhausted all her accunul ated
sick | eave. Correspondingly, Bracey exhausted her entitlenent
to District-paid hospital and nedical benefits and ot her
i nsurance benefits as well. Accordingly, if Bracey were to
retire at this time, she would do so without many of the
significant benefits she worked nore than 25 years to maintain.

| V. THE FORVAL HEARI NG

The hearing in this case did not progress snmoothly. From
the outset Bracey appeared to be unfocused, disorganized and
confused by every aspect of the proceeding. Bef ore testinony
or docunents were introduced into evidence, the parties agreed
that the undersigned could act as a nediator to further assist
themin their attenpts to resolve the dispute without a fornal
heari ng. In assum ng that role, the undersigned further
confused Bracey, who seened to have difficulty understanding

how | could be nmediator and confidant at one stage of the

10



proceedi ngs and judge and jury at another. Neverthel ess, on
the first day of hearing, Bracey was assisted by her brother in
organi zing and presenting her material and the hearing did get
underway. Docunents were identified, opening statenents made,
and the first w tness exam ned and cross-exam ned.

Each day Bracey repeatedly rejected increasingly favorable
settlenment offers, and the hearing progressed with the problens
not uncommon when the exam nation of the wi tnesses is conducted
by individuals unschooled in adversarial quasi-judicial
adm ni strati ve hearings. Bracey had difficulty fornmulating
guestions, focusing on matters relevant to her unfair practice
proceeding and getting prepared. Her frustration |evel seened
to increase, she becane hostile, and she seened increasingly
confused that PERB, the agency which had hel ped her get this
far, was now ruling against her.

The first three days of hearing concluded and the hearing
was scheduled to reconvene. On the date set, Bracey called on
the tel ephone and indicated that she had to go to the
hospital. In a subsequent tel ephone conversation, Bracey
indi cated that she had becone ill because of the stress
produced by the hearing. She explained that she was in
constant pain and the idea of facing four days of hearing had
caused insommia and severe intestinal distress. Although

Bracey never formally requested a continuance, the undersigned

11



continued the hearing making it clear that no further
conti nuances woul d be all owed.

The hearing reconvened on January 20, 1987. The Respondent
was present, as was a witness, Lawence Birtja, the Assistant
Principal at Wdney H gh School. The first order of business
related to Bracey's attenpt to recall Don Sacks, JimWshard, a
tel ecl ass teacher, and Jay Davis, previously called and excused
w tnesses. The District indicated its opposition to those
W t nesses being recalled in Bracey's case-in-chief and Bracey
failed to show good cause for such a maneuver. Accordingly,

t he subpoenas issued for those Wit nesses were quashed.

Bracey was then directed to proceed with her next wtness
and she refused to go forward if Jay Davis was allowed to
remain in the hearing room Bracey clainmed her unnaned
advisers had told her she had a right to demand the excl usion
of witnesses. It was explained that Davis was a representative
of the District who would be allowed to remain. Bracey was
agai n advi sed that she should go forward. When she again
refused, a recess was taken and Bracey was directed to return
at 10:45 a.m, prepared to show cause why the case shoul d not
be dism ssed if she refused to go forward.

At the appointed time, the Charging Party failed to return
to the hearing room she had left the PERB's offices and coul d
not be |located. Later the sane day, on January 20, 1987, the
PERB issued an Order to Show Cause directing the Charging Party

as foll ows:

12



[T]he Charging Party is hereby Odered to
show cause, in witing, on or before

January 30, 1987, why the record shoul d not
be closed and the case dismssed if the
Charging Party will not proceed with M. Jay
Davis in the hearing room At the sane
time, the Charging Party is hereby O dered

to state whether she will go forward if M.
Jay Davis is not excluded fromthe hearing
room

On or about January 26, 1987, the Charging Party filed a
letter with PERB conpl ai ni ng about deprivation of various
constitutional and statutory rights. The Charging Party did
not show cause why she should be allowed to proceed w thout Jay
Davis in the hearing roomand she declined to respond to the
qguestion regardi ng whether or not she would proceed with Davis
in the hearing room Mre precisely, Bracey refused to answer
t he question until the Respondent filed a particul ar pleading,
demanded by Bracey but not required by PERB. Thereafter, on
January 30, 1987, the Charging Party was ‘advi sed that her
letter of January 26 did not conply with the Order to Show
Cause. She was given until February 5, 1987, to indicate
whet her or not she would go forward with the hearing. On
February 4, 1987, the Respondent noved to dismss the action
for the Charging Party's refusal to go forward and her failure
to conply with the Order to Show Cause.

On February 10, 1987, having heard nothing further from
Bracey, the parties were advised that the record in this

proceedi ng was closed and that the undersigned intended to

13



dism ss the action as a result of the Charging Party's failure
to prosecute.
V. DI SCUSSI ON
On several occasions, the PERB has been called upon to
di smiss actions where the charging party refused to proceed.

In Service Enployees International Union. lLocal 99, AFL-CIO

(Kinmrett) (1981) PERB Decision No. 163, the Board upheld the
di smissal of an Unfair Practice Charge where the charging party
failed to appear. |In that case, the charging party first
failed to appear on a schedul ed day of hearing because he
insisted that the case set for hearing could not be heard until
a charge he had subsequently filed was disposed of. Over
obj ections fromthe respondent union, the Adm nistrative Law
Judge refused to dism ss the Conplaint. Subsequently, the case
was rescheduled for hearing and the Adm nistrative Law Judge
cautioned both parties that sanctions would be inposed if
either failed to appear. Wen the charging party did fail to
appear for the hearing, the union noved to dismss the case and
the notion was granted.

In Los _Angeles Unifjed School District (Siams) (1984) PERB
Deci sion No. 464, the Board again upheld an ALJ di sm ssal when
a charging party refused to proceed pursuant to the rules
dictated by the ALJ. Siams, |ike dadys Bracey, wanted to
follow his own rules, not those properly dictated by PERB.

In the instant case, the Charging Party has repeatedly

refused to conply with the rules. It is recognized that she

14



has been representing herself, but, under the circunstances,

she has been granted great |eeway. ' Bracey was not ready to
~proceed on Septenber 12 and was given tine to prepare prior to
calling her next witness. The case was adjourned early in
order to give her additional tine to prepare. She did not show
up when the hearing was scheduled to reconvene and she never
conplied, even belatedly, with PERB's regulations relating to
conti nuances.

Finally, when the hearing did reconvene, Bracey refused to
proceed when she was directed to do so. She was then ordered
to return after a recess and she di sappeared. Wen she was
given a witten order to respond, she responded as she saw fit,
failing to comply with the Order. \When given another
opportunity to respond, she failed to do so.

In Los Angeles Unified School District (Siam s). supra, the

Board recogni zed the inherent right of the Administrative Law ,
Judge to control the proceedings before her. Such power is

al so vested by PERB's regul ations. Section 32170 of part 111,
title 8 California Adm nistrative Code provides, in relevant
part:

The Board agent conducting a hearing shal
have the power and duty to:

* L] L] Ll * - Ll Ll - L] L] L]

“To the extent Bracey partially conplied with the order,
she failed to state sufficient cause for her refusal to go
forward

15



(d) Regulate the course and conduct of the
hearing, including the power to exclude a
wi tness fromthe hearing room

-

(m Carry out the duties of adm nistrative

law judge as provided or otherw se

aut hori zed by these regulations or by the

appl i cabl e Act.
Charging Party was visibly upset and frustrated by the
proceedi ngs. Nevertheless, given the rules as they currently
exi st, she elected to represent herself. The rules of PERB
not the rules of d adys Bracey, nust prevail if there is to be
fairness to both sides in PERB proceedings. G ven her refusa
to proceed, which constitutes an abandonnent of her cause of
action, | exercise ny discretion pursuant to PERB s Regul ati ons
and determ ne the Unfair Practice Charge/ Conplaint is DI SM SSED,

PROPOSED ORDER

Based on the foregoing findings and conclusions, the case

of dadys M Bracey v. Los Angel es Unified School District is

her eby DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
part Il11, section 32305, this Proposed Decision and Oder shall
becone final unless a party files a statenent of exceptions
with the Board itself at the headquarters office in Sacranento
wi thin 20 days of service of this Decision. In accordance with
PERB Regul ati ons, the statenent of exceptions should identify
by page citation or exhibit nunber the portions of the record,

«if-any, relied upon for such exceptions. See California

16



Adm ni strative Code, title 8, part 111, section 32300. A
docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not later than the | ast
day set for filing ..." See California Adm nistrative Code,
title 8 part 111, section 32135. Code of Gvil Procedure

section 1013 shall apply. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part I11,
sections 32300, 32305 and 32140.

Dated: April 15, 1987
Barbara E. Miller
Administrative Lawv Judge
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